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Item 3.  Releases. 

Section 9.05 of the Plan contains the following release provisions: 

AS OF THE EFFECTIVE DATE, FOR GOOD AND VALUABLE CONSIDERATION, 

THE ADEQUACY OF WHICH IS HEREBY CONFIRMED, INCLUDING THE OBLIGATIONS 

OF THE DEBTORS UNDER THE PLAN AND THE CONTRIBUTIONS OF THE RELEASED 

PARTIES TO FACILITATE AND IMPLEMENT THE PLAN, TO THE FULLEST EXTENT 

PERMISSIBLE UNDER APPLICABLE LAW, AS SUCH LAW MAY BE EXTENDED AFTER 

THE EFFECTIVE DATE, EACH OF THE RELEASING PARTIES SHALL BE DEEMED TO 

HAVE CONCLUSIVELY, ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY, AND 

FOREVER RELEASED, WAIVED, AND DISCHARGED EACH RELEASED PARTY FROM 

ANY AND ALL CLAIMS, INTERESTS, OBLIGATIONS, RIGHTS, SUITS, DAMAGES, 

CAUSES OF ACTION, REMEDIES, AND LIABILITIES WHATSOEVER, WHETHER KNOWN 

OR UNKNOWN, FORESEEN OR UNFORESEEN, EXISTING OR HEREINAFTER ARISING, 

IN LAW, EQUITY, OR OTHERWISE, INCLUDING ANY DERIVATIVE CLAIMS, ASSERTED 

OR ASSERTABLE ON BEHALF OF ANY OF THE DEBTORS, THE LIQUIDATING 

DEBTORS, OR THEIR ESTATES, THAT SUCH ENTITY WOULD HAVE BEEN LEGALLY 

ENTITLED TO ASSERT (WHETHER INDIVIDUALLY OR COLLECTIVELY), BASED ON OR 

IN ANY WAY RELATING TO, OR IN ANY MANNER ARISING FROM, IN WHOLE OR IN 

PART, THE DEBTORS, THE DEBTORS’ IN- OR OUT-OF-COURT RESTRUCTURING AND 

SALE EFFORTS, THE CHAPTER 11 CASES, THE ACCEPTABLE SALE, THE PURCHASE, 

SALE, OR RESCISSION OF THE PURCHASE OR SALE OF ANY SECURITY OF THE 

DEBTORS, THE SUBJECT MATTER OF, OR THE TRANSACTIONS OR EVENTS GIVING 

RISE TO, ANY CLAIM OR INTEREST THAT IS TREATED IN THE PLAN, THE BUSINESS 

OR CONTRACTUAL ARRANGEMENTS BETWEEN ANY DEBTOR AND ANY RELEASED 

PARTY, THE RESTRUCTURING OF CLAIMS AND INTERESTS PRIOR TO OR IN THE 

CHAPTER 11 CASES, THE NEGOTIATION, FORMULATION, PREPARATION, 

DISSEMINATION AND FILING OF THE PLAN (INCLUDING, FOR THE AVOIDANCE OF 

DOUBT, THE PLAN SUPPLEMENT), THE DISCLOSURE STATEMENT, THE DIP CREDIT 

AGREEMENT, THE ASSET PURCHASE AGREEMENT, THE SALE ORDER, OR RELATED 

AGREEMENTS, INSTRUMENTS, OR OTHER DOCUMENTS, THE PURSUIT OF THE 

ACCEPTABLE SALE, THE PURSUIT OF CONSUMMATION OF THE ACCEPTABLE SALE, 

THE PURSUIT OF CONFIRMATION OF THE PLAN, THE PURSUIT OF CONSUMMATION 

OF THE PLAN, THE ADMINISTRATION AND IMPLEMENTATION OF THE PLAN, OR 

UPON ANY OTHER ACT OR OMISSION, TRANSACTION, AGREEMENT, EVENT, OR 

OTHER OCCURRENCE TAKING PLACE ON OR BEFORE THE EFFECTIVE DATE OF THE 

PLAN, PROVIDED THAT, NOTHING IN SECTION 9.05 OF THE PLAN SHALL BE 

CONSTRUED TO RELEASE THE RELEASED PARTIES FROM GROSS NEGLIGENCE, 

WILLFUL MISCONDUCT, OR FRAUD AS DETERMINED BY A FINAL ORDER. 

NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE FOREGOING, THE 

RELEASES SET FORTH ABOVE DO NOT RELEASE ANY POST-EFFECTIVE DATE 

OBLIGATION OR LIABILITY OF ANY ENTITY UNDER THE PLAN OR ANY DOCUMENT, 

INSTRUMENT, OR AGREEMENT (INCLUDING THOSE SET FORTH IN THE PLAN 

SUPPLEMENT) EXECUTED TO IMPLEMENT THE PLAN.  

ENTRY OF THE CONFIRMATION ORDER SHALL CONSTITUTE THE 

BANKRUPTCY COURT’S APPROVAL, PURSUANT TO BANKRUPTCY RULE 9019, OF THE 

THIRD PARTY RELEASE, WHICH INCLUDES BY REFERENCE EACH OF THE RELATED 

PROVISIONS AND DEFINITIONS CONTAINED IN THE PLAN, AND FURTHER, SHALL 

CONSTITUTE THE BANKRUPTCY COURT’S FINDING THAT THE THIRD PARTY 

18-14010-jlg    Doc 271-2    Filed 01/25/19    Entered 01/25/19 00:12:42    Exhibit A-1
 through Exhibit D    Pg 55 of 72



 

5 

 

RELEASE IS: (1) IN EXCHANGE FOR THE GOOD AND VALUABLE CONSIDERATION 

PROVIDED BY THE RELEASED PARTIES, (2) A GOOD-FAITH SETTLEMENT AND 

COMPROMISE OF CLAIMS RELEASED BY THE THIRD PARTY RELEASE; (3) IN THE 

BEST INTERESTS OF THE DEBTORS AND ALL HOLDERS OF CLAIMS AND INTERESTS; 

(4) FAIR, EQUITABLE, AND REASONABLE; (5) GIVEN AND MADE AFTER DUE NOTICE 

AND OPPORTUNITY FOR HEARING; AND (6) A BAR TO ANY OF THE RELEASING 

PARTIES ASSERTING ANY CLAIM, CAUSE OF ACTION, OR LIABILITY RELATED 

THERETO, OF ANY KIND WHATSOEVER, AGAINST ANY OF THE RELEASED PARTIES 

OR THEIR PROPERTY, RELEASED PURSUANT TO THE THIRD PARTY RELEASE. 

“RELEASED PARTIES” MEANS, COLLECTIVELY, EACH OF THE FOLLOWING IN 

THEIR RESPECTIVE CAPACITIES AS SUCH: (A) THE DEBTORS; (B) THE LIQUIDATING 

DEBTORS; (C) THE PLAN ADMINISTRATOR; (D) THE DEBTORS’ CURRENT AND FORMER 

OFFICERS, DIRECTORS, AND MANAGERS; (E) THE PREPETITION SECURED PARTIES; (F) 

THE DIP SECURED PARTIES; (G) THE PURCHASER; (H) THE CREDITORS’ COMMITTEE AND 

EACH OF ITS MEMBERS, BUT SOLELY IN THEIR CAPACITIES AS SUCH AND (I) WITH 

RESPECT TO EACH OF THE FOREGOING ENTITIES IN CLAUSES (A) THROUGH (H), SUCH 

ENTITY AND ITS CURRENT AND FORMER AFFILIATES, AND SUCH ENTITIES’ AND THEIR 

CURRENT AND FORMER AFFILIATES’ CURRENT AND FORMER DIRECTORS, MANAGERS, 

OFFICERS, EQUITY HOLDERS (REGARDLESS OF WHETHER SUCH INTERESTS ARE HELD 

DIRECTLY OR INDIRECTLY), PREDECESSORS, PARTICIPANTS, SUCCESSORS, ASSIGNS, 

AFFILIATES, MANAGED ACCOUNTS OR FUNDS, AND EACH OF THEIR RESPECTIVE 

CURRENT AND FORMER EQUITY HOLDERS, OFFICERS, DIRECTORS, MANAGERS, 

PRINCIPALS, SHAREHOLDERS, MEMBERS, MANAGING MEMBERS, MANAGEMENT 

COMPANIES, FUND ADVISORS, EMPLOYEES, AGENTS, ADVISORY BOARD MEMBERS, 

FINANCIAL ADVISORS, PARTNERS, ATTORNEYS, ACCOUNTANTS, INVESTMENT 

BANKERS, CONSULTANTS, REPRESENTATIVES, AND OTHER PROFESSIONALS, IN EACH 

CASE IN THEIR CAPACITY AS SUCH. FOR THE AVOIDANCE OF DOUBT, AND 

NOTWITHSTANDING ANYTHING IN THE PLAN TO THE CONTRARY, IN NO EVENT SHALL 

AN ENTITY THAT CHECKS THE BOX ON THE BALLOT AND RETURNS SUCH BALLOT IN 

ACCORDANCE WITH THE SOLICITATION PROCEDURES ORDER TO OPT OUT OF THE 

THIRD PARTY RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN BE A RELEASED 

PARTY. 

“RELEASING PARTIES” MEANS EACH OF THE FOLLOWING IN THEIR RESPECTIVE 

CAPACITIES AS SUCH: (A) THE RELEASED PARTIES; (B) ALL HOLDERS OF CLAIMS THAT 

VOTE TO ACCEPT THE PLAN; (C) ALL HOLDERS OF CLAIMS ENTITLED TO VOTE ON THE 

PLAN WHO ABSTAIN FROM VOTING ON THE PLAN AND DO NOT ELECT ON THEIR 

BALLOT TO OPT-OUT OF THE THIRD PARTY RELEASE; AND (D) WITH RESPECT TO EACH 

OF THE FOREGOING ENTITIES IN CLAUSES (A) THROUGH (C), SUCH ENTITY AND ITS 

CURRENT AND FORMER AFFILIATES, AND SUCH ENTITIES’ AND THEIR CURRENT AND 

FORMER AFFILIATES’ CURRENT AND FORMER DIRECTORS, MANAGERS, OFFICERS, 

EQUITY HOLDERS (REGARDLESS OF WHETHER SUCH INTERESTS ARE HELD DIRECTLY 

OR INDIRECTLY), PREDECESSORS, PARTICIPANTS, SUCCESSORS, ASSIGNS, AFFILIATES, 

MANAGED ACCOUNTS OR FUNDS, AND EACH OF THEIR RESPECTIVE CURRENT AND 

FORMER EQUITY HOLDERS, OFFICERS, DIRECTORS, MANAGERS, PRINCIPALS, 

SHAREHOLDERS, MEMBERS, MANAGING MEMBERS, MANAGEMENT COMPANIES, FUND 

ADVISORS, EMPLOYEES, AGENTS, ADVISORY BOARD MEMBERS, FINANCIAL ADVISORS, 

PARTNERS, ATTORNEYS, ACCOUNTANTS, INVESTMENT BANKERS, CONSULTANTS, 

REPRESENTATIVES, AND OTHER PROFESSIONALS, IN EACH CASE IN THEIR CAPACITY AS 

SUCH; PROVIDED, HOWEVER, THAT ENTITIES IDENTIFIED IN THIS SUBSECTION (F) SHALL 
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NOT BE CONSIDERED “RELEASING PARTIES” WHERE THEIR RESPECTIVE HOLDER HAS 

CHECKED THE BOX ON THE BALLOT AND RETURNED THE BALLOT IN ACCORDANCE 

WITH THE SOLICITATION PROCEDURES ORDER TO OPT OUT OF THE THIRD PARTY 

RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN. 

ALL PERSONS WHO HAVE VOTED TO ACCEPT THE PLAN SHALL BE DEEMED TO 

HAVE CONSENTED TO AND PROVIDED THE RELEASE CONTAINED IN SECTION 9.05 OF 

THE PLAN. 

ALL PERSONS WHO ARE ENTITLED TO VOTE TO ACCEPT OR REJECT THE PLAN 

WHO ABSTAIN FROM VOTING AND DO NOT ELECT TO OPT OUT OF THE RELEASE 

CONTAINED IN SECTION 9.05 OF THE PLAN SHALL BE DEEMED TO HAVE CONSENTED TO 

AND PROVIDED THE RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN. 

ALL PERSONS WHO HAVE VOTED TO REJECT THE PLAN SHALL BE DEEMED TO 

HAVE AUTOMATICALLY OPTED OUT OF THE RELEASE CONTAINED IN SECTION 9.05 OF 

THE PLAN. 

 The undersigned elects to opt out of the releases contained in Section 9.05 of the Plan.  

 

Item 4.  Authorization. 

By returning this Ballot, the undersigned holder of the Section 510(b) Claim hereby certifies that 

as of the February 22, 2019 Record Date, it is the holder of the claim set forth in Item 1 above and has full 

power and authority to vote to accept or to reject the Plan. To the extent the undersigned is voting on 

behalf of the actual holder of a claim, the undersigned certifies that it has the requisite authority to do so 

and will submit evidence of the same upon request. The undersigned also acknowledges that the 

tabulation of votes is subject to the terms and conditions of the Disclosure Statement. 

The undersigned further certifies that (a) it has received a copy of the Disclosure Statement 

(including the exhibits thereto), and (b) understands that the solicitation of votes for the Plan is subject to 

all the terms and conditions set forth in the Disclosure Statement. 

Name:    

  (Print or Type) 

Social Security or Federal Tax I.D. No.  

Signature:   

By:    

  (If Appropriate) 

Title:   

  (If Appropriate) 
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Street Address:   

City, State, Zip Code:   

Telephone Number:   

Date Completed:   

If you wish to update the address pre-printed on this Ballot, please send a change of address 

request to synergyballots@primeclerk.com.  

INSTRUCTIONS FOR COMPLETING THE BALLOT 

The Debtors are soliciting your vote on the Plan described in and attached as Exhibit A to the 

Disclosure Statement accompanying this Ballot. Please review the Disclosure Statement and Plan 

carefully before you vote. Unless otherwise defined, capitalized terms used herein and in the Ballot have 

the same meanings ascribed to them in the Plan. 

This Ballot does not constitute and shall not be deemed to constitute (a) a proof of claim; (b) 

an amendment to a proof of claim; (c) an assertion of a claim or a waiver of any bar date or 

deadline to file a proof of claim; or (d) an admission by the Debtors of the nature, validity or 

amount of any claim. The Debtors reserve their right to object to allowance of any claim on any 

grounds under the Bankruptcy Code and applicable nonbankruptcy law. 

No fees, commissions or other remuneration will be payable to any broker, dealer, or other person 

for soliciting votes on the Plan. 

To ensure your vote is counted, you must complete, sign and return this Ballot to the address set 

forth on the enclosed envelope provided or via Prime Clerk’s E-Balloting Portal. Unsigned Ballots will 

not be counted. Ballots must be received by the Voting Agent (i) at the following address: Synergy 

Pharmaceuticals Inc. Ballot Processing, c/o Prime Clerk LLC, 830 Third Avenue, 3rd Floor, New York, 

New York 10022 or (ii) via Prime Clerk’s E-Balloting Portal by 4:00 p.m. (Eastern Time) on April 1, 

2019. If a Ballot is received after the Voting Deadline it will not be counted. Delivery of a Ballot by 

facsimile, e-mail or other electronic means other than Prime Clerk’s E-Balloting Portal will not be 

accepted. 

To complete this Ballot properly, take the following steps: 

(1) Make sure that the information required by Item 1 has been inserted. 

(2) Cast your vote to either accept or reject the Plan by checking the proper box in 

Item 2. 

(3) Review the releases set forth in Item 3 and, if applicable, elect whether to opt out. 

(4) Read Item 4 carefully. 

(5) Provide the information required by Item 4. 

(6) Sign and date your Ballot. 

(7) If you are completing this Ballot on behalf of another person or entity, indicate 

your relationship with such person or entity and the capacity in which you are 

signing. 
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(8) Return the Ballot using the enclosed pre-addressed, postage-prepaid return 

envelope or via Prime Clerk’s E-Balloting Portal. 

 

If Submitting Your Vote Through the E-Balloting Portal 

Prime Clerk will accept Ballots if properly completed through the E-Balloting Portal.  To submit 

your Ballot via the E-Balloting Portal, visit https://cases.primeclerk.com/synergy/, click on the 

“Submit E-Ballot” section of the website, and follow the instructions to submit your Ballot. 

 

IMPORTANT NOTE:  You will need the following information to retrieve and submit your 

customized electronic Ballot: 

 

Unique E-Ballot ID#:__________________________________________________ 

 

Prime Clerk’s E-Balloting Portal is the sole manner in which Ballots will be accepted via 

electronic or online transmission.  Ballots submitted by facsimile, email or other means of 

electronic transmission will not be counted. 

 

Each E-Ballot ID# is to be used solely for voting only those Claims described in Item 1 of your 

electronic Ballot.  Please complete and submit an electronic Ballot for each E-Ballot ID# you 

receive, as applicable.  Creditors who cast a Ballot using the E-Balloting Portal should NOT also 

submit a paper Ballot. 

 

If your Ballot is not received by Prime Clerk on or before the Voting Deadline, and such Voting 

Deadline is not extended by the Debtors as noted above, your vote will not be counted.  

 

If Submitting Your Vote by First Class Mail, Overnight Courier, or Hand Delivery 

Please complete and execute your ballot and submit it by first class mail in the enclosed postage 

prepaid envelope or by sending it to the following address: 

 

Synergy Pharmaceuticals, Inc. Ballot Processing  

c/o Prime Clerk LLC 

830 Third Avenue, 3
rd

 Floor 

New York, New York 10022 

 

If your Ballot is not received by Prime Clerk on or before the Voting Deadline, and such Voting 

Deadline is not extended by the Debtors as noted above, your vote will not be counted. 
 

 

PLEASE RETURN YOUR BALLOT PROMPTLY 

If you have any questions regarding this Ballot or the voting procedures, or wish to receive a copy 

of the Plan, Disclosure Statement or related materials, please contact the Voting Agent at 

synergyballots@primeclerk.com or by telephone at 1-855-388-4579 or visit 

https://cases.primeclerk.com/synergy/. The Voting Agent is not authorized to provide legal advice. 
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Master Ballot 

Class 4 General Unsecured Claims of Senior Noteholders
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

 

In re 

 

SYNERGY PHARMACEUTICALS INC., et al., 

 

  Debtors.
1
 

  

Chapter 11 

 

Case No. 18-14010 (JLG) 

 

Jointly Administered 

 

Related Docket No. [•]  

MASTER BALLOT 

CLASS 4 GENERAL UNSECURED CLAIMS OF SENIOR NOTEHOLDERS  

[CUSIP NOS. [•] AND [•]] 

Synergy Pharmaceuticals Inc. (“Synergy Pharmaceuticals”) and Synergy Advanced 

Pharmaceuticals, Inc. (“Synergy Advanced” and, together with Synergy Pharmaceuticals, the 

“Debtors”), the debtors and debtors-in-possession in the above-captioned cases, are soliciting votes with 

respect to the Amended Joint Plan of Reorganization of Synergy Pharmaceuticals Inc. and Its Debtor 

Affiliate (as may be amended, supplemented or otherwise modified, the “Plan”)
2
 [Docket No. 267]. The 

Plan is attached as Exhibit A to the Amended Disclosure Statement for the Amended Joint Plan of 

Reorganization of Synergy Pharmaceuticals Inc. and Its Debtor Affiliate (the “Disclosure Statement”) 

[Docket No. 269]. Please refer to the voting instructions herein. If you have questions about how to 

properly complete this master ballot (the “Master Ballot”), please contact the Debtors’ voting agent, 

Prime Clerk LLC (the “Voting Agent”), at 1-855-388-4579, or by email at 

synergyballots@primeclerk.com.  

This Master Ballot is being sent to brokers, commercial banks, transfer agents, trust companies, 

dealers or other intermediaries or nominees (each, a “Nominee”) on behalf of the beneficial holders (the 

“Beneficial Holders”) holding claims (the “Senior Notes Claims”) arising from or related to the 7.50% 

Senior Convertible Notes with a maturity date of November 1, 2019 (the “Senior Notes”) issued pursuant 

to that certain Indenture dated as of November 3, 2014, by and among Wells Fargo Bank, National 

Association, as Trustee and Synergy Pharmaceuticals. The Plan classifies the Senior Notes Claims as 

Class 4 General Unsecured Claims.  

This Master Ballot is to be used by each Nominee to summarize the individual votes of its 

respective Beneficial Holders from their Beneficial Holder Ballots. Confirmation of the Plan requires the 

affirmative vote to accept the Plan from the holders of at least two-thirds in dollar amount and more than 

one-half in number of claims in each Class that actually vote on the Plan. If the requisite acceptances, 

however, are not obtained, the United States Bankruptcy Court for the Southern District of New York (the 

                                                      
1 The Debtors in these chapter 11 cases, along with the last four digits of their respective tax identification 

numbers, are as follows: Synergy Pharmaceuticals Inc. (5269); Synergy Advanced Pharmaceuticals, Inc. 

(4596). The address of the Debtors’ corporate headquarters is 420 Lexington Avenue, Suite 2012, New York, 

New York 10170. 

2
  Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan. 
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“Court”) may nonetheless confirm the Plan, if it finds that the Plan provides fair and equitable treatment 

to, and does not discriminate unfairly against, the Class or Classes rejecting it, and otherwise satisfies the 

requirements of sections 1129(a)(10) and 1129(b) of title 11 of the United States Code (the “Bankruptcy 

Code”). To have the votes of the Beneficial Holders count, you must complete and return this Master 

Ballot by 4:00 p.m. (Eastern Time) on April 1, 2019 (the “Voting Deadline”). 

THE VOTING DEADLINE IS 4:00 P.M. (EASTERN TIME) ON APRIL 1, 2019. 

IMPORTANT 

 

PLEASE READ CAREFULLY AND FOLLOW THE ATTACHED INSTRUCTIONS ON 

RETURNING THE MASTER BALLOT. THE VOTING DEADLINE BY WHICH THIS 

MASTER BALLOT MUST BE RECEIVED BY PRIME CLERK LLC (THE “VOTING AGENT”) 

IS 4:00 P.M. (EASTERN TIME) ON APRIL 1, 2019, OR THE BENEFICIAL HOLDERS’ VOTES 

REPRESENTED BY THIS MASTER BALLOT WILL NOT BE COUNTED. 

 

IF YOU HAVE ANY QUESTIONS REGARDING THIS MASTER BALLOT OR THE VOTING 

PROCEDURES, PLEASE CONTACT THE VOTING AGENT AT 1-855-388-4579 OR 

SYNERGYBALLOTS@PRIMECLERK.COM.  

 

Item 1.  Certification Of Authority To Vote. 

The undersigned certifies that as of the February 22, 2019 Record Date, the undersigned (please check 

appropriate box): 

□ Is a Nominee for the Beneficial Holders of the aggregate principal amount of 

Senior Notes Claims listed in Items 2 and 3 below, and is the registered holder of 

the corresponding Senior Notes; or 

□ Is acting under a power of attorney and/or agency (a copy of which will be 

provided upon request) granted by a Nominee that is the registered holder of the 

aggregate principal amount of Senior Notes Claims listed in Items 2 and 3 below; 

or 

□ Has been granted a proxy (an original of which is attached hereto) from a 

Nominee or Beneficial Holder, that is the registered holder of the aggregate 

principal amount of Senior Notes Claims listed in Item 2 below, and accordingly, 

has full power and authority to vote to accept or reject the Plan on behalf of the 

Beneficial Holders of Senior Notes Claims described in Item 2 below. 

Item 2.  Transmittal Of Votes From Individual Beneficial Ballots. 

The undersigned transmits the following votes of Beneficial Holders in respect of their Senior Notes 

Claims, and certifies that the following Beneficial Holders of Senior Notes Claims, as identified by their 

respective customer account numbers set forth below, are Beneficial Holders as of the February 22, 2019 

Record Date and have delivered to the undersigned, as Nominee, Beneficial Holder Ballots casting such 

votes. Indicate in the appropriate column the aggregate principal amount of Senior Notes Claims voted for 

each account, or attach such information to the Master Ballot in the form of the following table. Each 

Beneficial Holder must vote all his, her or its Senior Notes Claims to accept or reject the Plan and may 

not split such vote. 
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Your Customer Account Number 

for Each Beneficial Holder of the 

Senior Notes Claims and Name 

of Each Beneficial Holder 

Voting on the Plan 

Principal Amount 

of Senior Notes 

Claims Voted to 

ACCEPT THE 

PLAN
*
  

Principal Amount 

of Senior Notes 

Claims Voted to 

REJECT THE 

PLAN
*
  

Beneficial Holder 

Checked the Box to 

Opt Out of the Releases 

Contained in Section 

9.05 of the Plan 

1.   $ $  

2.   $ $  

3.   $ $  

TOTALS $ $  

If space provided is insufficient, attach additional sheets in the same format. 

 

* Please note that each Beneficial Holder must vote all of his, her or its Claims either to accept or to 

reject the Plan and may not split such vote. 

Item 3.  Additional Ballots Submitted By Beneficial Holders. 

The undersigned certifies that the following information is a true and accurate schedule on which the 

undersigned has transcribed the information, if any, provided in Item 3 of each Beneficial Ballot received 

from a Beneficial Holder of the Senior Notes. 

Customer Name and/or Account 

Number for Each Beneficial 

Holder of Senior Notes Claims 

That Completed Item 3 

Principal Amount 

of Other Senior 

Notes Claims 

Voted 

Principal Amount 

of Other Senior 

Notes Claims 

Voted to ACCEPT 

THE PLAN
*
  

Principal Amount of 

Other Senior Notes 

Claims Voted to 

REJECT THE PLAN
*
  

 1.  $  $ $ 

 2.  $  $ $ 

 3.  $  $ $ 

 

* Please note that each Beneficial Holder must vote all of his, her or its Claims either to accept or to 

reject the Plan and may not split such vote. 

If space provided is insufficient attach additional sheets in the same format.  

Item 4.  Releases. 

Section 9.05 of the Plan contains the following release provisions: 

AS OF THE EFFECTIVE DATE, FOR GOOD AND VALUABLE CONSIDERATION, 

THE ADEQUACY OF WHICH IS HEREBY CONFIRMED, INCLUDING THE OBLIGATIONS 

OF THE DEBTORS UNDER THE PLAN AND THE CONTRIBUTIONS OF THE RELEASED 

PARTIES TO FACILITATE AND IMPLEMENT THE PLAN, TO THE FULLEST EXTENT 

PERMISSIBLE UNDER APPLICABLE LAW, AS SUCH LAW MAY BE EXTENDED AFTER 

THE EFFECTIVE DATE, EACH OF THE RELEASING PARTIES SHALL BE DEEMED TO 

HAVE CONCLUSIVELY, ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY, AND 

FOREVER RELEASED, WAIVED, AND DISCHARGED EACH RELEASED PARTY FROM 

ANY AND ALL CLAIMS, INTERESTS, OBLIGATIONS, RIGHTS, SUITS, DAMAGES, 

CAUSES OF ACTION, REMEDIES, AND LIABILITIES WHATSOEVER, WHETHER KNOWN 
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OR UNKNOWN, FORESEEN OR UNFORESEEN, EXISTING OR HEREINAFTER ARISING, 

IN LAW, EQUITY, OR OTHERWISE, INCLUDING ANY DERIVATIVE CLAIMS, ASSERTED 

OR ASSERTABLE ON BEHALF OF ANY OF THE DEBTORS, THE LIQUIDATING 

DEBTORS, OR THEIR ESTATES, THAT SUCH ENTITY WOULD HAVE BEEN LEGALLY 

ENTITLED TO ASSERT (WHETHER INDIVIDUALLY OR COLLECTIVELY), BASED ON OR 

IN ANY WAY RELATING TO, OR IN ANY MANNER ARISING FROM, IN WHOLE OR IN 

PART, THE DEBTORS, THE DEBTORS’ IN- OR OUT-OF-COURT RESTRUCTURING AND 

SALE EFFORTS, THE CHAPTER 11 CASES, THE ACCEPTABLE SALE, THE PURCHASE, 

SALE, OR RESCISSION OF THE PURCHASE OR SALE OF ANY SECURITY OF THE 

DEBTORS, THE SUBJECT MATTER OF, OR THE TRANSACTIONS OR EVENTS GIVING 

RISE TO, ANY CLAIM OR INTEREST THAT IS TREATED IN THE PLAN, THE BUSINESS 

OR CONTRACTUAL ARRANGEMENTS BETWEEN ANY DEBTOR AND ANY RELEASED 

PARTY, THE RESTRUCTURING OF CLAIMS AND INTERESTS PRIOR TO OR IN THE 

CHAPTER 11 CASES, THE NEGOTIATION, FORMULATION, PREPARATION, 

DISSEMINATION AND FILING OF THE PLAN (INCLUDING, FOR THE AVOIDANCE OF 

DOUBT, THE PLAN SUPPLEMENT), THE DISCLOSURE STATEMENT, THE DIP CREDIT 

AGREEMENT, THE ASSET PURCHASE AGREEMENT, THE SALE ORDER, OR RELATED 

AGREEMENTS, INSTRUMENTS, OR OTHER DOCUMENTS, THE PURSUIT OF THE 

ACCEPTABLE SALE, THE PURSUIT OF CONSUMMATION OF THE ACCEPTABLE SALE, 

THE PURSUIT OF CONFIRMATION OF THE PLAN, THE PURSUIT OF CONSUMMATION 

OF THE PLAN, THE ADMINISTRATION AND IMPLEMENTATION OF THE PLAN, OR 

UPON ANY OTHER ACT OR OMISSION, TRANSACTION, AGREEMENT, EVENT, OR 

OTHER OCCURRENCE TAKING PLACE ON OR BEFORE THE EFFECTIVE DATE OF THE 

PLAN, PROVIDED THAT, NOTHING IN SECTION 9.05 OF THE PLAN SHALL BE 

CONSTRUED TO RELEASE THE RELEASED PARTIES FROM GROSS NEGLIGENCE, 

WILLFUL MISCONDUCT, OR FRAUD AS DETERMINED BY A FINAL ORDER. 

NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE FOREGOING, THE 

RELEASES SET FORTH ABOVE DO NOT RELEASE ANY POST-EFFECTIVE DATE 

OBLIGATION OR LIABILITY OF ANY ENTITY UNDER THE PLAN OR ANY DOCUMENT, 

INSTRUMENT, OR AGREEMENT (INCLUDING THOSE SET FORTH IN THE PLAN 

SUPPLEMENT) EXECUTED TO IMPLEMENT THE PLAN.  

ENTRY OF THE CONFIRMATION ORDER SHALL CONSTITUTE THE 

BANKRUPTCY COURT’S APPROVAL, PURSUANT TO BANKRUPTCY RULE 9019, OF THE 

THIRD PARTY RELEASE, WHICH INCLUDES BY REFERENCE EACH OF THE RELATED 

PROVISIONS AND DEFINITIONS CONTAINED IN THE PLAN, AND FURTHER, SHALL 

CONSTITUTE THE BANKRUPTCY COURT’S FINDING THAT THE THIRD PARTY 

RELEASE IS: (1) IN EXCHANGE FOR THE GOOD AND VALUABLE CONSIDERATION 

PROVIDED BY THE RELEASED PARTIES, (2) A GOOD-FAITH SETTLEMENT AND 

COMPROMISE OF CLAIMS RELEASED BY THE THIRD PARTY RELEASE; (3) IN THE 

BEST INTERESTS OF THE DEBTORS AND ALL HOLDERS OF CLAIMS AND INTERESTS; 

(4) FAIR, EQUITABLE, AND REASONABLE; (5) GIVEN AND MADE AFTER DUE NOTICE 

AND OPPORTUNITY FOR HEARING; AND (6) A BAR TO ANY OF THE RELEASING 

PARTIES ASSERTING ANY CLAIM, CAUSE OF ACTION, OR LIABILITY RELATED 

THERETO, OF ANY KIND WHATSOEVER, AGAINST ANY OF THE RELEASED PARTIES 

OR THEIR PROPERTY, RELEASED PURSUANT TO THE THIRD PARTY RELEASE. 

“RELEASED PARTIES” MEANS, COLLECTIVELY, EACH OF THE FOLLOWING IN 

THEIR RESPECTIVE CAPACITIES AS SUCH: (A) THE DEBTORS; (B) THE LIQUIDATING 

DEBTORS; (C) THE PLAN ADMINISTRATOR; (D) THE DEBTORS’ CURRENT AND FORMER 

OFFICERS, DIRECTORS, AND MANAGERS; (E) THE PREPETITION SECURED PARTIES; (F) 
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THE DIP SECURED PARTIES; (G) THE PURCHASER; (H) THE CREDITORS’ COMMITTEE AND 

EACH OF ITS MEMBERS, BUT SOLELY IN THEIR CAPACITIES AS SUCH AND (I) WITH 

RESPECT TO EACH OF THE FOREGOING ENTITIES IN CLAUSES (A) THROUGH (H), SUCH 

ENTITY AND ITS CURRENT AND FORMER AFFILIATES, AND SUCH ENTITIES’ AND THEIR 

CURRENT AND FORMER AFFILIATES’ CURRENT AND FORMER DIRECTORS, MANAGERS, 

OFFICERS, EQUITY HOLDERS (REGARDLESS OF WHETHER SUCH INTERESTS ARE HELD 

DIRECTLY OR INDIRECTLY), PREDECESSORS, PARTICIPANTS, SUCCESSORS, ASSIGNS, 

AFFILIATES, MANAGED ACCOUNTS OR FUNDS, AND EACH OF THEIR RESPECTIVE 

CURRENT AND FORMER EQUITY HOLDERS, OFFICERS, DIRECTORS, MANAGERS, 

PRINCIPALS, SHAREHOLDERS, MEMBERS, MANAGING MEMBERS, MANAGEMENT 

COMPANIES, FUND ADVISORS, EMPLOYEES, AGENTS, ADVISORY BOARD MEMBERS, 

FINANCIAL ADVISORS, PARTNERS, ATTORNEYS, ACCOUNTANTS, INVESTMENT 

BANKERS, CONSULTANTS, REPRESENTATIVES, AND OTHER PROFESSIONALS, IN EACH 

CASE IN THEIR CAPACITY AS SUCH. FOR THE AVOIDANCE OF DOUBT, AND 

NOTWITHSTANDING ANYTHING IN THE PLAN TO THE CONTRARY, IN NO EVENT SHALL 

AN ENTITY THAT CHECKS THE BOX ON THE BALLOT AND RETURNS SUCH BALLOT IN 

ACCORDANCE WITH THE SOLICITATION PROCEDURES ORDER TO OPT OUT OF THE 

THIRD PARTY RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN BE A RELEASED 

PARTY. 

“RELEASING PARTIES” MEANS EACH OF THE FOLLOWING IN THEIR RESPECTIVE 

CAPACITIES AS SUCH: (A) THE RELEASED PARTIES; (B) ALL HOLDERS OF CLAIMS THAT 

VOTE TO ACCEPT THE PLAN; (C) ALL HOLDERS OF CLAIMS ENTITLED TO VOTE ON THE 

PLAN WHO ABSTAIN FROM VOTING ON THE PLAN AND DO NOT ELECT ON THEIR 

BALLOT TO OPT-OUT OF THE THIRD PARTY RELEASE; AND (D) WITH RESPECT TO EACH 

OF THE FOREGOING ENTITIES IN CLAUSES (A) THROUGH (C), SUCH ENTITY AND ITS 

CURRENT AND FORMER AFFILIATES, AND SUCH ENTITIES’ AND THEIR CURRENT AND 

FORMER AFFILIATES’ CURRENT AND FORMER DIRECTORS, MANAGERS, OFFICERS, 

EQUITY HOLDERS (REGARDLESS OF WHETHER SUCH INTERESTS ARE HELD DIRECTLY 

OR INDIRECTLY), PREDECESSORS, PARTICIPANTS, SUCCESSORS, ASSIGNS, AFFILIATES, 

MANAGED ACCOUNTS OR FUNDS, AND EACH OF THEIR RESPECTIVE CURRENT AND 

FORMER EQUITY HOLDERS, OFFICERS, DIRECTORS, MANAGERS, PRINCIPALS, 

SHAREHOLDERS, MEMBERS, MANAGING MEMBERS, MANAGEMENT COMPANIES, FUND 

ADVISORS, EMPLOYEES, AGENTS, ADVISORY BOARD MEMBERS, FINANCIAL ADVISORS, 

PARTNERS, ATTORNEYS, ACCOUNTANTS, INVESTMENT BANKERS, CONSULTANTS, 

REPRESENTATIVES, AND OTHER PROFESSIONALS, IN EACH CASE IN THEIR CAPACITY AS 

SUCH; PROVIDED, HOWEVER, THAT ENTITIES IDENTIFIED IN THIS SUBSECTION (F) SHALL 

NOT BE CONSIDERED “RELEASING PARTIES” WHERE THEIR RESPECTIVE HOLDER HAS 

CHECKED THE BOX ON THE BALLOT AND RETURNED THE BALLOT IN ACCORDANCE 

WITH THE SOLICITATION PROCEDURES ORDER TO OPT OUT OF THE THIRD PARTY 

RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN. 

ALL PERSONS WHO HAVE VOTED TO ACCEPT THE PLAN SHALL BE DEEMED TO 

HAVE CONSENTED TO AND PROVIDED THE RELEASE CONTAINED IN SECTION 9.05 OF 

THE PLAN. 

ALL PERSONS WHO ARE ENTITLED TO VOTE TO ACCEPT OR REJECT THE PLAN 

WHO ABSTAIN FROM VOTING AND DO NOT ELECT TO OPT OUT OF THE RELEASE 

CONTAINED IN SECTION 9.05 OF THE PLAN SHALL BE DEEMED TO HAVE CONSENTED TO 

AND PROVIDED THE RELEASE CONTAINED IN SECTION 9.05 OF THE PLAN. 
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ALL PERSONS WHO HAVE VOTED TO REJECT THE PLAN SHALL BE DEEMED TO 

HAVE AUTOMATICALLY OPTED OUT OF THE RELEASE CONTAINED IN SECTION 9.05 OF 

THE PLAN. 

 The undersigned elects to opt out of the releases contained in Section 9.05 of the Plan.  

 

Item 5.  Certification. 

By signing this Master Ballot, the undersigned certifies that: (a) each Beneficial Holder of Senior Notes 

Claims whose votes are being transmitted by this Master Ballot has been provided with a copy of the 

Plan, Disclosure Statement, Solicitation Procedures Order and a Beneficial Ballot for voting its Claims; 

(b) it is the registered holder of the Senior Notes to which this Master Ballot pertains and/or has full 

power and authority to vote to accept or reject the Plan; (c) it received a properly completed and signed 

Beneficial Ballot from each Beneficial Holder listed above; and (d) it accurately transcribed all applicable 

information from the Beneficial Ballots received from each Beneficial Holder. The undersigned also 

acknowledges that the solicitation of this vote to accept or reject the Plan is subject to all the terms and 

conditions set forth in the Solicitation Procedures Order, dated [Month] [•], 2019. 

 

Name of Voting Nominee 

 

Participant Number 

 

Signature 

 

If by Authorized Agent, Name and Title 

 

Street Address 

 

City, State and Zip Code 

 

Telephone Number 

 

Email 

 

Date Completed 

 

 

INSTRUCTIONS FOR COMPLETING THE MASTER BALLOT 

The Debtors are soliciting your customers’ votes on the Plan described in and attached as Exhibit 

A to the Disclosure Statement. Please review the Disclosure Statement and Plan carefully before you 

complete the Master Ballot. Unless otherwise defined, capitalized terms used herein and in the Master 

Ballot have the same meanings ascribed to them in the Plan. 

The Master Ballot is to be used by the Nominees of Beneficial Holders of Senior Notes Claims. 

The Master Ballot must summarize votes cast by Beneficial Holders to accept or reject the Plan pursuant 
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to the Beneficial Holder Ballots. The Master Ballot does not constitute and shall not be deemed to 

constitute (a) a proof of claim; (b) an amendment to a proof of claim; (c) an assertion of a claim or a 

waiver of any bar date or deadline to file a proof of claim; or (d) an admission by the Debtors of the 

nature, validity or amount of any claim. This Master Ballot is not a letter transmittal and may not 

be used for any other purpose than to cast votes to accept or reject the Plan. 

You must deliver the Beneficial Holder Ballot to each Beneficial Holder for whom you hold 

Senior Notes no later than five business days after the receipt of the solicitation materials from the Voting 

Agent, and take any action required to enable such Beneficial Holder to timely vote his, her or its Senior 

Notes Claims to accept or reject the Plan. With regard to Beneficial Holder Ballots returned to you, you 

must (1) execute the Master Ballot so as to reflect the voting instructions given to you in the Beneficial 

Holder Ballots by the Beneficial Holders for whom you hold Senior Notes and (2) forward such Master 

Ballots to the Voting Agent. 

Multiple Master Ballots may be completed and delivered to the Voting Agent. Votes received by 

multiple Master Ballots will be counted except to the extent that the votes thereon are duplicative of other 

Master Ballots. If two or more Master Ballots are inconsistent, the last valid Master Ballot(s) received 

prior to the Voting Deadline will, to the extent of such inconsistency, supersede and revoke any prior 

Master Ballot(s). If more than one Master Ballot is submitted and the later Master Ballot(s) supplements 

rather than supersedes earlier Master Ballot(s), please mark the subsequent Master Ballot(s) with the 

words “Additional Vote” or such other language as you customarily use to indicate an additional vote that 

is not meant to revoke an earlier vote. 

To have the votes of your customers count, you must complete, sign and return this Master Ballot 

so that it is RECEIVED by the Voting Agent by 4:00 p.m. (Eastern Time) on April 1, 2019 at the 

following address: 

Synergy Pharmaceuticals Inc. Ballot Processing 

c/o Prime Clerk LLC 

830 Third Avenue, 3rd Floor 

New York, New York 10022 

 

Or via email to: synergyballots@primeclerk.com 

If a Master Ballot is received after the Voting Deadline it will not be counted. Unsigned Master 

Ballots will not be counted. 

PLEASE MAIL YOUR MASTER BALLOT PROMPTLY 

To complete the Master Ballot properly, take the following steps: 

(1) Check the appropriate box in Item 1 on the Master Ballot. 

(2) Transcribe the votes from the Beneficial Ballots in Item 2 and indicate whether 

each Beneficial Holder voted to accept or reject the Plan and whether each 

Beneficial Holder elected to opt out of the releases in Section 9.05 of the Plan. 

(4) In Item 3, transcribe any information contained in Item 3 of the Beneficial Holder 

Ballots. To identify Beneficial Holders without disclosing their names, please use 

the customer account number assigned by you to each such Beneficial Holder, or 

if no such customer account exists, please assign a number to each account 
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